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THE INFLUENCE OF INTERPRETATION ON WRITING*
DAVID DAUBE**

I propose to comment on two aspects of this theme:

first, on the
feedback from exegesis to composition, and second, on the kind
of writing in which interpretation is set forth.
I.
First, the feedback. In addressing a person I automatically
take account of the likely way he will understand me, which means,
that I express myself with his reaction in mind. Communication
links the two sides, provider and recipient, to such an extent that
there is no total separation between them: the recipient, as perceived by the provider, takes part in the shaping. Thus the description of the Berkeley Campus which I give to a German boy of
six will be very different from that which I give to a retired schoolmaster at Aberdeen.
This elementary fact is noticeable in law no less than anywhere else. Professor Milsom's HistoricalFoundationsof Common
Law, designed for a learned public, has little in common with 'a
primer on the subject to be read the evening before the bar exam,
or even with an after-dinner speech in which the same author'submits his ideas to a wider circle; the formulation is adapted to the
level of comprehension expected. In this illustration we have to do
with expositions of law, but the same holds true of the legal texts
themselves-statutes, treaties, contracts. It is usual for experts on
interpretation to start from these and see what is made of them;
and this is indeed the most important approach. Yet to inquire
how what is made of them affects their framing may not be without
interest.
Let us inspect those Roman injunctions and agreements
where near-synonyms are heaped two, five, ten, on top of one another: "I give and bequeath," "pierce, break, damage." For adherents to the doctrine that the initial phases of civilization are
* Presented as part of the James McCormick Mitchell Lecture Series to the Faculty
of Law and Jurisprudence of the State University of New York at Buffalo on April 13, 1970.
*0 Professor of Law and Director of the Robbins Hebraic and Roman Law Collection, School of Law (Boalt Hall), University of California. Dr. Jur., G6ttingen, Germany,
1932; Ph.D., Cambridge, England, 1936; M.A., D.C.L. by decree, Oxford, 1955; Hon.
LL.D., Edinburgh, 1958; Dr. h.c., Paris (Sorbonne), 1963; Hon. L.L.D., Leicester, 1964.
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characterized by strange compulsions,1 it may be tempting to see
in this diction the earliest stage of drafting. But it is not. The primitive texts are simpler. The XII Tables impose a penalty on you if
you break a bone of my slave; they say, if you do this "to a slave."'
Some hundred-and-seventy-five years later, the lex A quilia makes
you liable if you kill "another's male slave or another's female
slave."'3 The expansion is due to the manner in which statutes had
come to be handled. In order to prevent a powerful aristocrat from
succeeding with an arbitrary claim, it was made easy for a defendant to show that the provision under which he was sued did not
cover the case. Hence the necessity for a lawgiver to be very specific
about what he did want to be covered: "another's male slave or
another's female slave."'4 We can observe a similar evolution in
the area of contract. A third stage was reached when such listings,
by now a common feature of legal texts, developed a momentum of
their own and no document would be respectable without some
lengthy specimens-the phenomenon Professor Yaron has called
5
Herzverfettung.
It would indeed be astonishing if the piling up of synonyms
sprang from some quirk of the archaic mind. After all, even in
500 B.C., there were daily dealings, and I cannot believe that a
mother could not tell her child "to eat up" but had to say: "Eat
up your bread, drink up your milk and suck up your honey." In
the later Middle Ages, when many laws displayed the over-meticulous wording (as a result of a development analogous to the Roman), humorists celebrated hippies like Eulenspiegel treating
everyday rules and orders as if they were of a juristic nature, to be
taken stricto sensu. An apprentice requested "not to talk" while
his master was praying would sing or whistle. Evidently, the matter was well understood. 6
1. Cf. on this school, D. DAUBE, ROMAN LAw 172 (1969).
2. XII TABLE S 8.3, servo. Cf. 10.2, concerning delict "by a slave," si servus furtun
jaxit. 8.3, to be sure, is not quite free from accumulation: it speaks of breaking a bone
"with the hand or with a club," manu fustive.

3. D. 9.2.2 pr., Gaius VII ad edictum provinciale, servuin servamnve alienuin alien.
amve.
4. Possibly, in the case of this statute, there was a further, special factor contributing
to the enumeration: at one time, the fine may have varied according to sex, and the lex
Aquilia, by putting servam servamve, may be stressing its uniform regulation. See D.
155 (1948).
5. Adiposis, fatty degeneration. 15 BIBLIOTHECA ORIENTALIS 18 (1958).
6. On a curious instance of over-literalism from which "the Parliament of Bats" has
its name, see Daube, 30 J. OF ROMAN STUDIES 53 et seq. (1940).
DAUBE, STUDI SOLAZZI
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The near-synonyms in Roman injunctions and agreements
are, then, of rational origin, brought about by the author's anticipation of a certain type of exegesis. This is confirmed by the senatusconsults, in which such phraseology is at no time the rule:
they are addressed to high magistrates who can be trusted to get
the meaning. Nothing could be looser than a senatusconsultum
ultimum conferring extraordinary powers on the executive: "Let
the consuls see that the State suffer no harm; ' 7 and when towards
the middle of the second century B.C. philosophers and rhetoricians were to be expelled, the praetor was advised to take care
"that they should not be at Rome"O--as simply as that. Significantly, there are exceptions: some of those senatusconsults intended to function much like statutes. For instance, the senate,
resolved to prevent a repetition of the Bacchanal conspiracy, issued
a decree against "combining with another man by oath or by vow
or by covenant or by promise, as also pledging one's faith to another man.'' 9 The decree was indeed sent to the consuls, but with
the request to publish it at large by means of an edict.' ° Its language was determined by that eventual use.
Modern authorities on drafting, when recommending simplicity, brevity, intelligibility and accuracy, tend to assume that
these necessarily go together, one involving the other. This is
about as correct as the belief, in the moral domain, in the pre-established harmony between wisdom, honesty and loving-kindness.
Take simplicity and brevity on the one hand, intelligibility and
accuracy on the other. Radbruch, having in mind the Code Napoldon and, I guess, some ancient laws, praises the "self-imposed
poverty of the lapidary style" with "its utmost precision."" But
in what sense are these lapidary pronouncements precise? "No
costly sprinkling," the XII Tables ordain with regard to funer7. Videant consules ne quid detrimenti res publica capiat; e.g., CCERO, PRO MILONE
26.70.
8. Uti Romae ne sint; SUETONius, DE RIHTORsaUS 1, GELLIUS 15.11.1. A solemn pair,
however, appears in the clause bidding the praetor "take heed and arrange," animadvertat
curetque, that they should be off.
9. BuRNs, FONTaS IURIS ROMANI ANTiQUX 165 (7th ed. Gradenwitz 1909): neve post
hac inter se coniurasse neve convovisse neve conspondisse neve compromisse velet, neve
quisquam fidem inter se dedisse velet. An additional reason for scrupulous formulation
lay in the fact that the matter reached into the religious sphere.
10. See D. DAUDE, FORMS OF ROMAN LEGIsLATION 43 (1956).
11. Die selbstgewdhlte Armut eines Lapidarstils . . . in seiner haarscharfen Genauigkeit; REPCTPmHiLosopHiE 206 (4th ed. Wolf 1950).

/
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als,' 2 and the Code Civil lays down: "In the case of movables,

possession is tantamount to title."13 Such apothegms decidedly
indicate a direction, but they do not take you by the hand. They
illumine like beacons in the night: but have you ever tried to find
your way by the light of a beacon? Look at the commentaries on
the possession-title paragraph and judge whether terseness equals
clarity.
Piesse and Smith urge the draftsman to "study and practice,
in addition to the methods of attaining exact accuracy of statement
of fact, the various aids to clear statement and to brevity.' 1 4 One
wonders whether this sentence is a perfect model: "exact accuracy"
at least could be shortened. Anyhow, again, brevity and accuracy
are coupled. Sir Alison Russell does notice that a statute can have
foo few provisions to be definite: "A Bill must be no shorter than
. .. is necessary to deal with all the questions which may arise
under the Act when enacted.' 5 Brevity when it means incompleteness is by no means a drafting virtue.""' He does not, however,
realize the extent to which the choice must depend on what the
addressees of the Act are going to do to it. He subscribes to Sir
George Jessel's.criticism of Gulliver (or Swift), who approved the
laws of Brobdingnag invariably of the most extreme economy and
plainnessYT Jessel and Russell think Gulliver was naive. But he
was not. He points out that these laws were written for people
"'not mercurial enough to discover above one interpretation." A
draftsman placed in such a happy world has no need to make many
words.
If we probe the traits considered desirable in a document one
by one, further problems crop up. Of intelligibility, it is generally
admitted that we must ask "intelligibility to whom?," so that the
answer may differ according as you compose for the ignorant or for
the educated. "The draftsman should bear in mind," Sir Alison
urges, 18 "that his Act is supposed to be read and understood by the
plain man," but he goes on: "Of course, in Acts of a technical
12.
13.
14.

XII TABLES 10.6, ne sumptuosa respersio.
C. Crv. art. 2279, en fait de rneubles,la possession vaut titre.
PIECsE 9 SMITH, THE ELEMENTS OF DRArTING 12 (3d ed. 1965).
At least, apparently, questions arising sooner may be left open.
A. RussFxL, L EiSLATVE DRAFTNG AND FORMS 16 et seq. (4th ed. 1938) (hereinafter
RUSSELL]. Cf. PLATo, LAws 4.722A: "The best, not the shortest or longest, is to be

15.
16.
cited as
-valued."
17. J.SwwI, Gu
18.

RussELL at 13.

.r's

TRAvpus ch. 7 (Brobdingnag).
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kind, he may find it necessary to use -technical expressions; but
such Acts will usually only attract readers who are qualified to understand them." Piesse and Smith, after naming "the principal objects, exact comprehensiveness and clarity of statement," make the
reservation that complex situations or ideas cannot be expressed
intelligibly to everyone.'0 There are in fact endless gradations,
and with up-to-date means of research a great deal could be found
out. In 1948, Norway enacted a "Law of Housemaids," directed
against the exploitation of domestics. Some fourteen years later
sociologists conducted an inquiry and concluded that its language
was too difficult for housewives, not to mention housemaids. 20 It
is in the cards that in future legislation in this province an effort
will be made to come within the mental grasp at least of the
employers.
I would now voice a more fundamental doubt: these attributes, simplicity, brevity, intelligibility, accuracy-do the authors
of legal texts really accept them as non-negotiable? Ought they to?
To invoke once more a moral parallel, in many a treatise lovingkindness figures as a never-to-be-neglected ideal. Yet not only do
people in fact constantly dispense with it, but anyone who never
did would soon be branded as intolerably anti-social. The truth is
that those drafting standards are far from being universally applied, nor should they be.
Simplicity. Sir Alison declares that "the simplest English is
the best for legislation," and indeed, "the modern Acts of the
United Kingdom are, on the whole, models of clear, simple English." 21 Nonetheless, in another part of his book,22 he warns us;
that "wherever" or "whenever" must not be used in an Act; the
correct formulation is "when and as often as." I have never encountered the latter expression either in my low-class pub or in
my high-class Common Room. Evidently, there are limits to a
lawgiver's simplicity, and they are imposed to a large part by the
attitude at the receiving end: so long as the masses are supposed
to revere the law as a mysterious craft, some jargon is called for. It
is interesting that Radbruch, in the same sentence in which he
extols the supreme precision2 3 of the lapidary style (a deceptive
19.

PmssE & SMrm,supra note 14, at 12.

20. Aubert, 7 THE AMERICAN
21.
22.
28.

BEHAVIORAL ScIENnIr

RussE..L at 12 et seq.
Id. at 117.
HaarscharfeGenauigkeit.

16 et seq. (1963).

BUFFALO LAW REVIEW

precision, I have just argued), also notes that this style "gives unsurpassable expression to the self-confident consciousness of power
of the commanding State." 24 So simplicity-or rather, this type of
simplicity, for there are many-has a purpose: to overawe. It will
give way to complication (and I need hardly add that of complication, too, there are many types) when and as often as this achieves
a more relevant object.
I shall not here go into the historical question at what date
and against what background simplicity-or each of the other features usually listed with it-was set up as a quality to cultivate or
pay lip service to. To answer, we should have to go far beyond law.
Let me just say- that in non-legal areas also, awareness of the two
sides in communication is sometimes less than complete. In our
day, liturgists eager to vulgarize the idiom may be insufficiently in
tune with the consumer, keyed up to hear a sacred message, marked
as such by its dress.
. Intelligibility. Distinctly overrated. The sociological investigation of the Law of Housemaids adverted to above established
that, though neither housewives nor housemaids understood it, its
mere existence (doubtless in combination with other factors such
as increasing scarcity of domestic labor) produced much of the
desired effect. Mr. Namasivayam emphasizes that, as ignorance of
the law does not protect, obscurities do great harm .2 True
enough, but the reality is that no matter how laws are drafted, the
vast majority of the populace have only the vaguest notion of the
vast majority of them. In many societies, a few elementary criminal laws (about murder, for example, not, say, about extortion by
magistrates in the Roman provinces or about tax evasion today)
are relatively easy to get the gist of; though even here modern refinements result in full understanding being reserved for a tiny
band. The ever-present possibility of differences or shifts of opinion as to the meaning of a law on the highest level must not be
forgotten.
On numerous occasions, legal texts are deliberately couched
in misleading terms. Hire-purchase or moneylending agreements,
for instance, are sometimes drawn up with a view to keeping buyer
or borrower in the dark on a point as to which the court will have
24. Der unilbertrefflich das selbstsichere Machtbewusstsein des befehlenden Staates
zum Ausdruck bringt.
25. NAMASIVAYAM, THE DRA~FIN OF LEzxsLA'noN 62 (1967).
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no doubt. Here the different modes- of treatment relied on, a careless one by the private party, a careful one by the court, may influence even the physical lay-out: the tricky bit is apt to be relegated
to the bottom of the sheet, in small print. Again, it is not unusual
for the person seeing a bill through the legislature to make the
draftsman give prominence to items agreeable to the assembly
and de-emphasize unpleasant ones. Sir Courtney Ilbert in his discussion of this device2" quotes Lord Thring: "Bills are made to
pass as razors are made to sell."
A special case is that where you do not primarily intend to
make use of the hidden clause. You may in fact hope it will never
be needed; still, it is there for an emergency. I was caught in this
way when I had bought a ticket to fly from England to the States,
and a fortnight later, just before I set out, the pound was devalued.
Under some stuck-away proviso I had to make an additional payment. This kind of thing often occurs in the admission and expulsion rules of colleges or clubs: the initiated know that, in the last
resort, it will be possible to keep out or get rid of an unwanted individual or group who, on their part, will be nonplused when the
trap is sprung. But we find it even in legislation-camouflaged
legislation is the designation I suggested for it. 7 Nor is it confined to the decrees of an absolute monarch or a close-knit, entrenched oligarchy. Incredible as it may sound, even in a
democracy where all proposed legislation is openly debated in
parliament, it may be a handful among that body who are in the
know and wink at one another. A few years ago I was told how,
owing to public pressure, when the constitution of a certain state
was being revised, the Governor's influence on the appointment of
his officers was to be curtailed. So in a different section the drafting
committee slipped in a few inconspicuous words which, in the
event of a conflict between Governor and officers, would enable
the former to assert himself. In the summer of 1967, the parliament of the Federal Republic of Germany gave the first reading to
emergency laws, under which in a time of crisis the government
could arrogate extensive powers. Among the criticisms made in the
26. C. ILBERT, LEGISLATIVE METHODS AND FORMS 241 (1901). I owe this reference to
Professor Peter Stein of Cambridge.
27. Daube, Marriage of Justinian and Theodora: Legal and Theological Reflections,
16 CATHOLIC U.L. REv. 380, 394 (1967).

BUFFALO LAW REVIEW

Times28 was that "there is also a disturbing veil of secrecy, rover
some sections."
A remarkable ancient piece of camouflaged legislation 'is a
reform of about A.D. 523 by the Emperor of Byzantium, 2 designed to enable Justinian, then Crown Prince, to marry Theodora
with whom he was in love but whom, as she had been an actress,
the prevailing laws precluded from joining one of his rank. Under
the new dispensation a penitent actress was no longer unacceptable. But in the particular circumstances, this was not the whole
problem. Theodora was widely thought to have been a prostitute
as well as an actress, so that there was a second, more serious impediment. The dilemma for the imperial draftsman was that, on
the one hand, this blemish could not be admitted for one moment,
quite apart from the fact that it was not intended to make things
easier for prostitutes; while, on the other hand, something had to
be done since, otherwise, after Justinian's death, the legitimacy of
offspring from the union might be attacked. Accordingly, in the
subtlest fashion-it would take too long to give details and in any
case I have given them elsewhere 2 -four short words (sixteen
letters altogether), barely noticeable, innocent-looking, with no
apparent reference to this charge, were inserted which, at a
pinch, would save the situation. The success of the camouflage can
be gauged *from the fact that for some fourteen hundred years
commentators have indeed failed to mark the little clause, let
alone see its point.
II.

I go on to the kind of writing in which interpretation finds
expression. It is easily demonstrable that the nature of interpretation will affect its formulation. We need only look, for Scripture,
at the commentaries of the Dead Sea sect, Jerome, Gunkel, StrackBillerbeck and the British Israelites to realize that diverse approaches are likely to lead to diverse literary structures. The same
is true in law: just note the differences between the Accursian
Gloss, Martin Wolff's Sachenrecht and Chalmers on his Sale of
Goods Act, 1893. Little has been done on this subject: What, if a
28.

June 30, 1967.

29.

C. J. 5.423, JuSTIN.

30.

Daube, supra note 27, at 386, 392.
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textris' to be explained, is the plausible setting for a word-for-word
commentary, or a paragraph-for-paragraph one, or for a paraphrase, 81 or for an epitome, an abstract, or for a treatise? So neglected is this field that for not a few genres and sub-genres we
have not even got names.
I can-here pick out only a few points. To start with an example from Biblical studies, the ancient Rabbis looked on all
parts of the Old Testament as essentially one whole, inspired by
God. For them, therefore, a passage from Genesis anticipated one
in Chronicles, and what Isaiah said or did resumed a saying or action by Moses3 2 In fact, in a way, each statement in the Bible
contained in nucleo each other statement. Two types of exposition
which this attitude produced were the Haphtarah and the Prooemium. The Haphtarah: originally, on a Sabbath or holiday, a lesson from the Pentateuch only was read, but from a certain date
one from the Prophets was added, meant to illumine that from the
Pentateuch. Today there is a fixed Haphtarah for every service,
but for a long time, in general, 3 you could choose your prophetic
lesson-as Jesus did, in a scene -described by LukeY4 After all, in
the Rabbinic view, any piece from the Prophets would throw
some light on the Pentateuchic portion (though, of course, this
was more readily seen in some cases than in others). Here, then,
is a strange sort of commentary: sections of an existing corpusthe Prophets-are appended, without the least adaptation, to sections of another corpus-the Pentateuch-to help bring out the
meaning of the latter: The Prooemium: a Sabbath or holiday
sermon opening with a quotation from the Prophets or Hagiographa. This was treated in such a fashion that it was possible to
finish up by bringing it into relation with and thus elucidating the
principal lesson of the service. 35
It is this interpretation of the Old Testament as absolutely
unitary, with its components so closely interwoven as to constitute
31. Or translation-paraphrase, like that Theophilus made of Justinian's Institutes,
or, long before, some of the Aramaic Targumim of the Hebrew Bible.
32. Naturally, this position was reached by stages. The prophets attained this degree
of recognition before the Hagiographa, and even within these groups some works attained
it before others.
33. The fixed Haphtarah came in gradually: the Book of Jonah, for instance, became
de rigucur for the Day of Atonement before many another prophetic lesson for an
ordinary Sabbath.
34. Luke 4:17.
35. See BACHER, DiE PR06MIEN DER ALTEN JrDmscHEN HoMimE (1913).

49
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just several aspects of the same truth, which underlies those multivalent allusions in the Gospel of John analysed by Professor
Barrett.3 6 When for instance the Baptist says of Jesus, "Behold
the lamb of God which taketh aw'ay the sins of the world, this is
he of whom I said," etc.,3 we are directed to a number of Old
Testament chapters at the same time: the paschal lamb, s the Day
of Atonement," the near-sacrifice of Isaac, 40 the suffering servant
of the Lord, 4 ' Jeremiah brought to the slaughter.42 For this
Evangelist, Jesus is the Word become flesh, hence at every moment
comprising, living, the Scriptures in their entirety.
Schulz seems to believe43 that Hellenistic commentaries, lay
or legal, were invariably lemmatic. That is to say, a bit from the
document to be expounded was cited and by some means-special
spacing or the like-identified as the main text: this was the lemma,
literally, what is taken for granted, premise, theme. Whatever the
commentator had to say about this bit followed. Then a further
fragment from the document was introduced, the next lemma,
and provided with its exegesis, and so on. There was, then, no
complete edition of the main document: all those parts which the
commentator left unannotated were missing-they did not figure
among the lemmata.
No doubt many expository works did show this structure. To
represent it as the only one is an amazing simplification. Besides
such cases as the Haphtarah and Prooemium which are understandably overlooked by scholars coming from the Classics and in
any case for centuries belonged to oral rather than literary tradition, there is, for instance, Philo. In his writings on the Bible, he
never, it is true, supplies an edition. But while, say, his exposition
of chapters 2 and 3 of Genesis-Allegorical Interpretation-is
lemmatic, that of the first chapter-The Creation of the World-is
a continuous tract, not lemmatic at all. Neither of his two chief
36.

Barrett, 48 JOURNAL OF THEOLOGICAL STUDIES 155 et seq. (1947).

37.
38.
39.
40.
41.
42.

John 1:29; cf. id. 1:36.
Exodus 12.
Leviticus 16:21 et seq.
Genesis 23:13.
Isaiah 53:7, 11.
Jeremiah 11:18; and one may add Saul, the first King, 1 Samuel 9:15. See

D. DAUBE, THE Nmv TESTAMENT AND RABBINIC JUDAISM 17 et seq. (1956).

43. F. ScHuLz, ROMAN LEGAL SCIENCE 183 et seq. (1946) [hereinafter cited as ScuuLz].
He refers to Faulhaber, 18 BYZANTINISCHE zIrrsCHRIFr383 (1909), and Zuntz, 13 BYZANTION
631 et seq. (1938), 14 BYZANTION 545 et seq. (1939), but I can find in neither of these
two a proposition going as far as his.
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commentaries on legal matters, The Decalogue and The Special
Laws, 44 is lemmatic. The Special Laws could not be since the dis-

cussion follows the order not of the Bible but of the Ten Commandments: each special law is assigned to one of them-for
example, the various festival ordinances and the cancellation of
debts in the seventh year to the Sabbath commandment, 45 damages if your cattle grazes in another man's field to the commandment Thou shalt not steal. 46 Several more types of commentaries
are met in this one author: in some circles, obviously, it was
sophistication, not uniformity, which prevailed.
There was less of the latter than might be supposed even
among the Roman jurists. I am not even quite sure whether a
commentary like Ulpian's on the Edict was strictly lemmatic. It
may have been. But from some stretches, 47 it is conceivable that
he systematically quoted in full each edictal provision or cluster of
provisions before taking up noteworthy terms and clauses. If so, his
work did contain an edition of the Edict. Anyhow, an undeniable
instance of an edition accompanied by a commentary goes back to
long before: the Tripertita by Sextus Aelius Paetus Catus, consul
in 198 B.C. In this work on the XII Tables each provision, or
group, is set out in full, followed by an explanation, in turn followed by the action suitable for enforcing the law. So we get provision, interpretation, action, provision, interpretation, action and
so on-an exhaustive edition cum commentary cum procedural
application.4 8 Such is the blinding effect of prejudice that Schulz
gives an account of the Tripertita in the same book49 in which he
upholds the exclusive existence of the lemmatic commentary, without an edition. The two topics are dealt with by him in different
parts and never brought together.
We can guess at one of the stimuli affecting Sextus Aelius. If
you write about a code in operation, you have the choice between
an edition cum commentary, a lemmatic commentary without edi44.

I am aware that in a sense these two may be considered as one work.

45.

PHILO, SPECIAL LAws 2.10.39 et seq.

46. Id. 4.1.1 et seq.
47. D. 21.1.1., LXXXII ad edictum, 47.10.15.25, LV ad edictum.
48. D. 1.22.38, Pomponius singulari enchiridii. It is sometimes held that the Tripertita in its first part presents the entire XII Tables in one go, in its second the results
of interpretation for the whole, and in its third all actions. This is unlikely (see Daube,
22 HEBREW

UNION

Couxna ANNUAL 263

(1949));

but if

it

were correct, it

would

strengthen rather than weaken my case-there is here an edition of the text expounded.
49.

SCHULZ at 35.

BUFFALO LAW REVIEW

tion, an abstract, and so forth. But if you desire innovation and
advocate a code of your own, manifestly, you must make an edition.
No use picking out a word or two here and there, a lemma, from a
code nobody could possibly have knowledge of. If you propose
legislation for Utopia, you must state your laws: without them
your comments on them would be in the air, absurd. Well, Plato
did write such ideal laws, with preambles and argumentation. He
was highly esteemed in the set in which Sextus Aelius moved, and
the latter's plan to give the text of the XII Tables may well owe
something to this inspiration. A mode of writing de lege ferenda
would have crossed over into writing de lege lata."
Admittedly, this thesis contradicts the picture Schulz paints
of "honest Sextus Aelius" who looked down on the new learning."1 Schulz concedes that the publication of a juristic book at all
betrays Hellenistic impulse, but for the rest Sextus Aelius belonged to "the old school": he kept quoting a verse from Ennius,
"Greek science? Yes, but only a dash of it, for on the whole I dislike its taste. ' 52 However, the opposite conclusion emerges if the
verse is translated correctly and, moreover, attention is paid to the
context in which Sextus Aelius quoted it. He took the view, Cicero
informs us, that a character in a play by Pacuvius was too hostile
to theory; 53 one of Ennius's characters, he held, hit the nail on the
head in "wishing to philosophize, though in moderation, for he
did not approve of doing so full-time.15 4 There is no contempt
here for the new learning. The idea that too much study is unbusiness-like or ungentlemanly recurs much later, in Tacitus, for
example;5 5 it is widespread in England. What is amusing-and
distinctly in favor of my assessment-is that Ennius is drawing on
50. Little as we know about the Tripertita, it is very different indeed from Plato's
Laws. This does not rule out borrowing. Cicero's Laws are unlike Plato's in numerous
respects, but plainly indebted to them in some. It is not impossible that the title
Tripertita is partly a response to Plato's description of laws giving no reasons as "simple"
and laws giving reasons as "double": e.g., 4.721A et seq. Sextus Aelius is adding a third
division strikingly unrepresented in Plato: the actions. Even in Pomponius's report there
seems to be preserved a vestige of the feeling (which, to be sure, need not originate in a
contrast with Plato) that this third division is an extra. The law, we are told, is "placed
at the head," praeposita, the interpretation is "joined on," iungitur, and the action is
"then appended," deinde subtexitur.
51. ScHuLz at 38.
52. Id. at 36. CicERo, DE RE PuBLicA 1.18.30.
53. Doctrina.
54. Qui se ait philosophari velle, sed paucis, nam omnino baud placere.
55. Acr.icoLA 4.
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Plato's Gorgias: 5 "Philosophy is charming if a man pursues it in
moderation in his youth."
A most curious literary genre which grew out of interpretation is the cento.57 Three hundred years ago as many of you would
have been addicts to it as are to the detective novel today. Today,
some may not even have heard of it, so let me explain what it is.
Suppose you want to write a history of the United Nations in the
form of a cento. You choose a poet, say, Longfellow, and you put
lines or half-lines or quarter-lines of his together in such a way that
they make up your history. "The gift of God:5 S the kingdoms of the
world 9 set everything in order."00 Needless to say, the longer
you make your unit the harder your task and vice versa: it is easier
to pick quarter-lines and combine them so as to give the requisite
sense than half-lines, not to mention whole lines. I ought also to
warn you that proper names have always caused trouble to writers
of centos: you will not, for example, find the name of U Thant in
Longfellow, hence you must employ a phrase which describes him:
"A student of old books and days to whom all tongues and lands
were known,""' or "Who with grief has been acquainted, making
62
nations nobler, freer."
Anyhow, the cento originated in a mode of interpretation:
anastrophe, interpretation by transposition. In Ptolemaic Alexandria, in the third pre-Christian century, Homer was regarded by
his worshippers as absolutely flawless, much as fundamentalists
treat the Bible. Now somewhere he mentions an enormous tankard
the Greek heroes used at a banquet and says: "Another man could
scarce lift it, but old Nestor lifted it easily. 0 13 The commentators were worried by this verse for, strictly, it represented Nestor
as stronger than even the most gallant youngsters like Ajax or
56. 484 C, the speaker being Callicles. The affinity has long been seen: see, e.g.,
C co,
DE RE PUBLICA 54 (tr. Keyes, Loeb Classical Library 1928). Incidentally, the character from Pacuvius whom Sextus Aelius finds too antiphilosophical is Zethus: in the
Gorgias, Callicles quotes him with approval.
57. See Daube, 76 ZEIT CHRIFT DER SAVIGNY-STIFTUNG 259 et seq. (Rom. Abt. 1959),
and FESTSCHRIFT LEWALD 27 et seq. (1953) .
58. CHRisrus: A MYSTERY, Part I The Divine Tragedy, Second Passover, VI Jacob's
Well.
59. First Passover,II Mount Quarantania.
60. Second Passover,IX At Bethany.
61. TALEs OF A WAYsIDE INN, PartFirst,Prelude.
62. BIRs OF PASSAGE, Flight the First, Prometheus, changing Longfellow's "have"
into "has": the centoists allowed themselves such liberties; cf. note 70 infra.
63. HOMER, THE ILIAD 11.636 et seq. The treatment of this passage by the ancient
critics is narrated by ATHENAEUS, DEIINOSOPHISTS IIA93B et seq.

BUFFALO LAW REVIEW

Achilles-which, well preserved as the aged warrior was, just was
not the case. Of course, the poet never meant this; he did not expect to be scrutinized in a literalistic fashion, he wrote for a public
that would make adjustments to conventional presuppositions and
to context. But the Alexandrian scholars could not rest satisfied
with such a vague excuse. Several of their attempts to twist the
verse into an accurate statement are extant. One day, however,
Sosibios, court philologist to Ptolemy Philadelphos (the king
who commissioned the Septuagint) came up with a novel idea
how to achieve the object: he suggested transposition of the word
"old"-"Another old man could scarce lift it, but Nestor lifted it
easily." Thus Nestor would be superior to his contemporaries
only: perfectly correct.
It is reported that on the pay-day following this invention
Sosibios's stipend was withheld and, when he asked and obtained
an audience with the king, the latter told him that he had been
paid and had indeed signed a receipt. To the astonished petitioner
the king shewed receipts from the court physician Soter and the
court philosopher Sosigenes. He said: "Let us transpose the syllable so from Soter to the syllable si from Sosigenes, so as to get
sosi. Then we have here receipts from the court astronomer Bion,
from whom we take the bi, and from the court costumier Apollonios, from whom we take the os. The result: your own tool of
anastrophe furnishes me with a receipt from you, Sosibios." Formerly I was inclined to look on this anecdote as apocryphal, but
in the meantime experts have assured me that Ptolemy Philadelphos had precisely the kind of wit that comes out in it. Whether
true or fabricated, the story is evidence that the arbitrary nature
of the new method was immediately seen. No doubt even modes of
interpretation generally deemed reasonable can be used for the
purpose of distortion;14 indeed the very fact that they are reasonable may enhance the risk. Still anastrophe is extreme: once it is
permissible to interpret a text by making its components change
places, it is child's play to turn yes into no, no into yes, any thing
into any other.
Nevertheless it took root. As may be expected, we rarely find
it applied to legal texts; but it flourished as a means of solving
64. On a daring attempt by a Rabbi around A.D. 100 to demonstrate the arbitrariness of the argument a fortiori, see Daube, 3 Tm JmvisH JOURNAL OF SOCIOLOGY 18 ct seq.
(1961).
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problems in historical and religious accounts. Actually, where it
suited them the interpreters of a piece would soon switch around
not only words but entire clauses. My point is that it is this mode
of interpretation from which developed the cento-the earliest
specimens of which, as is well known, are Alexandrian though it
rapidly spread throughout the Mediterranean world. Far be it
from me to deny other contributory factors; but the principal impetus came from anastrophe.It is, after all, a small step from getting at the meaning of a text-or rather, the meaning you want
from it-by mixing its various parts to the avowed creation of a
new text by such a mixture; and little more is involved in the step
from anastropheto cento. In a sense, except that it was not poetry,
King Ptolemy Philadelphos composed the first cento when he
made up Sosibios with the help of Soter and so on. He knew-as
did all concerned in the affair-that he was concocting a fresh
name not really intended by the others.
As a matter of fact even this small step from getting at the
meaning of a text to the avowed creation of a new one was not
fully taken by the centoists for a long, long time-something like a
thousand years: the Greek and Roman centos are nearly all of
them to some extent interpretations of the authors they use."5
Homer, in connection with whose work anastrophewas introduced,
was also the first quarry for the centoists and remained the foremost one for centuries. His admirers credited him with supernatural insight into matters physical and spiritual, past and future,
and where his surface text would not yield the appropriate message, they postulated any number of layers beneath it, cryptogram
beneath cryptogram, accessible, they trusted, to the earnest student. Among Latin authors, Virgil obtained this role. Once again,
it is a way of looking at a text familiar from Scriptural exegesis,
Jewish, Christian and Islamic. But we find it outside this territory
-and not only in antiquity. Nietzsche, Lenin, Freud, Wittgenstein have their disciples for whom they are all-knowing and who
will manage to prove that there is no advance not anticipated by
the master: the latter is always held to have taught what counts as
truth at the present moment. In the first thousand years of its
65. The same is true of Jonah's psalm (Jonah 2:3 et seq.) consisting of lines from
other psalms which here assume a different meaning-surely held to be implied in the
original, so that the displacement only brings out a hitherto unrecognized facet. It is,
fundamentally, interpretation.
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existence, the cento was an instrument in this endeavor to read
back recent experiences and discoveries into Homer, Virgil and
two or three others possessed of supreme wisdom.
Take Falconia Proba of the middle of the fourth century A.D.
While a heathen, she wrote a national cento on Homer. This is
lost, but doubtless the notion was that, in some sense, the seer had
in fact hinted at the events in the Roman world. After her conversion, she added a theological cento on Virgil, which is preserved; and it is clear that up to a point she conceived of herself
as unearthing a deeper, Christian strand in that poet who was in
any case widely reputed among the faithful to have had a vision of
the truth. In her Preface she informs us: "I shall declare Virgil to
have sung the pious offices of Christ." 0 It would be a mistake to
think that it was only his famous Fourth Eclogue, with its prophecy of a prince of peace, which caused the belief in his Christian
sentiments. It facilitated this belief, but his Christian fans would
have held it anyway. Non-Christian ones saw in him a preacher of
ethics versus sensuality and academic culture 7 or a mighty magician 8 or anything else he ought to have been. Homer never
wrote a Fourth Eclogue, yet he too was turned into a Christian or
whatever appealed to the particular devotee. 9 The Byzantine
Empress Eudokia, wife of Theodosius II who in 438 promulgated
the Theodosian Code, composed a cento on Homer recounting the
life of Jesus. There is a reason, incidentally, for the relatively high
number of women centoists. A serious, major cento requires much
leisure, endless patience, an eye for minute correspondences, a
liking for fitting things together neatly. It has distinct affinity with
elaborate needlework. The modern literary occupation comparable is translation.
66. Vergilium cecinisse loquar pia munera Christi. Another writer, after reciting a
cento on Virgil in praise of the Church, De Ecclesia, was acclaimed as "a younger Virgil,"
Maro iunior: Anth. Lat. 16a. He at once improvised a cento in which he declined the
attribute. One line is revealing as to that group's attitude to Virgil: "For he will ever be
god and master to me," namque erit ille mihi semper deus, semper magister.
67. Hence a cento by a relation of Tertullian-around A.D. 200-which translates
into Latin a Greek work The Picture,attributed to Cebes.
68. Hence Hosidius Geta's tragedy Medea in the form of a Virgilian cento-also
dating from about A.D. 200. No cause for surprise: the Bible, Homer and Virgil were
much employed as oracles in antiquity-the first passage you hit on was your answer. In
passing: this use of just any fragment from any context as containing the solution to your
problem reflects the very same approach that underlies anastrophe and the interpretative
cento.
69. The fifth-century allegorical exegesis by Demo is a good example.
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It is highly probable that Theodosius's plans for a legislative
compilation were influenced by the cento. It certainly affected the
manner in which, some hundred years later, Justinian for his great
work picked and joined together excerpts from the products of a
bygone age. 70 The Church, it should be remarked, furnished precedents for this procedure, themselves cento-like in nature. I am
thinking of attempts like Tatian's Diatessaron, of the latter half of
the second century, to make one comprehensive, harmonious, definitive gospel out of the canonical four.
To be sure, things did not all move in one direction. There
were those who disapproved of the cento, and there were those
who turned it to frivolous use. Those who disapproved did so
partly because they looked critically even on sages like Homer,
partly because they did not agree that a text could be expounded
by juggling its parts. You may recall that Ptolemy Philadelphos
from the outset rejected anastrophe, interpretation by transposition; his quasi-cento when he constructed a receipt from Sosibius
was palpably not meant to interpret the four other names on which
he drew but, on the contrary, was meant by its absurdity to demonstrate the foolishness of the method. The very designation cento,
apparently from Greek kentone or kentron, "patchwork," "harlequin's dress," must be due to the opposition. 71 Both Tertullian 72
and Jerome despised the genre. For the latter, Proba's efforts to
baptize Virgil were futile: "Nor can we in this way name Virgil,
73
without Christ, a Christian."
In course of time, the playful cento, for the fun of it, with no
intent to bring to light a hidden aspect of the. original, came to be
cultivated. It is prevalent in the Middle Ages, but its beginnings
are early. Valentinian I, in the second half of the fourth century,
composed a wedding cento on Virgil and challenged Ausonius,
then tutor of his son, to emulate him. Ausonius tells us how he
submitted a product not so accomplished as to provoke the Em70. It is worth noting, in view of his treatment of his sources, that the Byzantine
centoists were not above making little adjustments in the wording of the texts on which
they built; cf. note 62 supra.
71. See Crusius, Cento in Pauly-Wissowa, 3 REAL-ENCYCLOPAEDIE DER KLAssIscHEN
AL.RTUmSswssENscHAFTrFN 1930 (1899). The Rabbinic term for anastrophe is seres, the
commonest sense of which is "to castrate." It also may have been first coined by detractors.
72. De Praescr. Haeret. 39, referring to his relative's work; cf. note 67 supra.
73. Ep. 53.7 et seq., ac non sic etiam Maronem sine Christo possumus dicere ChristianUm.
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peror's jealousy nor so dull as to be dismissed with contempt. 74
Later he revised it, and it is this revision which has survived. It is,
of course, a jeu d'esprit. And yet, even so, the interpretative element is not quite absent: author and public feel that in some
sense it is Virgil who is speaking. Ausonius is aware that some
"will be angry because the dignity of Virgil's song is lowered by
such a jocular theme; '" 7 in a special introduction to the chapter
on the first nuptial intercourse he claims to blush twice over,
once for himself and once for Virgil "whom I make shameless;"1 0
and in his concluding apology he points out that the original Virgil himself is not altogether free from dubious passages.1 7 Significantly, too, among various comparisons by which Ausonius
illumines the nature of the cento are the myths of Dionysos and
Hippolytos, both torn to shreds but reconstituted from these
shreds, 71 the former by the Maenads, the latter by the divine
physician Aesculapius. An astonishing anticipation, by the way,
of the centos our modern transplanters are getting into the habit
of making with our bodies.
Today the genre has died out. The reason is simple. To enjoy
a cento fully, the audience must know the original not only in a
general way, but absolutely by heart, word for word. As each little
unit of the cento comes up, they must be able to spot exactly from
which discussion or scene of the original it is taken; the pleasure
lies in savouring what the centoist has done with it, how he has
slightly or greatly or monstrously twisted the meaning towards his
end. Owing to our fundamentally changed approach to literature
compared with earlier generations, we no longer possess this wordperfect intimacy with great writers. Hence a cento would fall flat.
We still have a good general acquaintance with some authors, and,
74. Of Napoleon's chess games which are recorded I am convinced that quite a few
were advisedly lost by his opponents, who open brilliantly but then commit a timely
blunder.
75. Preface: piget enim Vergiliani carminis dignitatem tam ioculari dehonestasse
materia.
76. Parecbasis: ut bis erubescamus qui et Vergilium faciamus impudentem. He ends
by warning puritan readers to proceed no further and leave the rest for the curious: hie
iam legendi modum ponite, cetera curiosisrelinquite. The translator of the Loeb Classical
Library, White, has followed this advice and refrained from rendering the offensive
section. See 1 AusoNIus 387 et seq. (tr. White, Loeb Classical Library 1961).
77. The Purim Gemara is comparable: on the Feast of Esther young Talmudic
scholars amuse themselves by mock interpretations of Scripture, on occasion distinctly
obscene. No examples here to be given: this area is the last preserve of oral tradition,
I am only marginally less squeamish than Mr. White of the preceding footnote.
78. The Latin verb is reformare.
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of course, a few selected passages we may even have by heart. Parody, therefore, is still feasible: an imitation of Hiawatha or Gertrude Stein or Thomas Mann.
Unlike parody, the cento is based on verbal identity with the
original. In fact, so long as this requirement is fulfilled, mood,
tone, style may be totally independent. Listen to this exclamation:
"Those are pearls? Thy father lies something rich! Now I hear
nothing of him." This is a cento on "Full fathom five" from The
Tempest. It would never do for a parody. Though the various
clauses are straight out of that moving dirge, not a vestige of its
spirit remains-not even by way of mock reversal. (A psychoanalyst, it is true, might judge less negatively). By contrast, parody
can be effective without employing a single word of the model. For
a parody, "Peach Melba-Apple Tart, which shall be ordered?" is
near enough to "To be or not to be": it would not do for a cento.
Perhaps, after all, there is one tiny corner where the cento
lingers on: the Ph. D. thesis. But the Committee is not supposed
to notice. Let us call it a camouflaged cento.

